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(i) 

No. 13,194 

APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 

The questions presented herein are: 

Whether the Trial Court erred in directing a verdict against the 
plaintiff in favor of the defendants at the close of plaintiff's case. 

Whether a prima facie case had been made by the plaintiff at the 
close of her case. 

Whether the jury should have been permitted to pass upon the suf¬ 
ficiency of the evidence as to whether the negligence on the part of the 
defendants and their agent was the proximate cause of the injuries sus¬ 
tained by the plaintiff, without any negligence on the part of the plaintiff 
contributing thereto. 

Whether the jury should have been permitted to pass upon the suf¬ 
ficiency of the evidence as to the question of agency, and the identity and 
description of the workman on the premises of defendants, who escorted 
plaintiff to the door she entered, preceding the accident. 
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IN THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 13,194 

LILLIAN E. BEAVERS, 

Appellant 

vs. 

HARRY A. SWAGART, SR., et al., 

Appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

I. GENERAL 

This is an appeal from the judgment of the United States District 
Court for the District of Columbia, entered on January 6, 1956, fol¬ 
lowing a Directed Verdict for the defendants, at the close of plain¬ 
tiff’s case (J. A. p. 4), and after the denial of a Motion for a New Trial 
(J.A. p. 5). 

II. STATEMENT OF THE CASE 

On November 29, 1951, about noon, the plaintiff, Lillian E. Beavers 
in company with her husband, Henry F. Beavers, entered the Standard 
Service Center at 12th and E Streets, N. W., maintained and operated by 
the defendants. Plaintiff inquired of a workman on the ground floor of the 
service station, as to the location of the Ladies Rest Room on the prem¬ 
ises. The workman, who was the only person on the ground level, re¬ 
sponded that he would show her and accordingly escorted plaintiff to a 


certain door on the ground floor which was explained to plaintiff as lead¬ 
ing to the Ladies Rest Room. (J.A. pp. 9, 10, 11). 

Plaintiff relied on the representations, guidance and assistance of 
this workman, and when she approached a certain closed door on the 
premises, the workman twisted the knob of the door to see if it was locked, 
for plaintiff to enter (J.A. 10,21), and told her to M go ahead M (J.A. p22 ). 

The plaintiff, walked through the doorway and stepped into dimly 
illuminated space, without being warned, cautioned or informed that steps 
led directly from the door, and without caution to plaintiff that the door 
did not open on a platform at least the width of the door, as prescribed 
by the District of Columbia Building Code. She was not warned, cautioned 
or informed of this hazardous or dangerous condition, and as a result of 
defendants* negligence and carelessness, the plaintiff fell down a flight of 
twelve concrete steps to area below and sustained severe and serious injuries. 
(JA10,12,18,19) She is still suffering from certain of the in juries, andwillcon- 
tinue to suffer from them permanently. 

III. STATEMENT OF POINTS ON APPEAL 

The points on appeal are stated as follows: 

1. The Trial Court erred in ruling, at the close of plaintiff*s case, 
that the plaintiff had failed to make a prima facie case. 

2. The Trial Court erred in ruling that the plaintiff had failed to 
introduce sufficient evidence as to the identity and description of the col¬ 
ored workman who escorted plaintiff to the door that she entered. 

3. The Trial Court erred in denying to the jury, the right to deter¬ 
mine as to whether there was sufficient evidence, as to the identity and 
description of the colored workman who escorted plaintiff to the door that 
she entered. 

4. The Trial Court erred in not permitting the jury to determine 
whether any person employed by the defendants and known to have been 
working at the gas station where the accident occurred on the day of the 
accident, as set out in plaintiff's Exhibit 5, was sufficiently identified 
and described by the plaintiff as the colored workman who escorted plain¬ 
tiff to the door that she entered. 
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5. The Trial Court erred in denying to the jury the right to deter¬ 
mine whether the colored workman who escorted plaintiff to the door she 
entered was an employee of defendants. 

6. The Trial Court erred in excluding the plaintiff’s testimony that 
the particular workman who escorted her right to the door she entered, 
was Raymond Richardson, because she learned of the workmans name 
from her attorney. 

7. The Trial Court erred in disregarding, as an element of defend¬ 
ants’ negligence, Article 602-7, (b) 7 of the District of Columbia Building 
Code which provides that "No door shall open immediately on a flight of 
stairs but on a landing which shall be at least the width of the door", which 
was introduced in evidence. 


IV. SUMMARY OF ARGUMENT 

The basic questions herein, are whether the plaintiff made a prima 
facie showing, prior to the trial court granting a directed verdict at the 
close of plaintiff’s case; whether the colored workman on the ground level 
of premises of defendants, was an employee of defendants, and whether 
the jury should have been permitted to pass on the sufficiency of the evi¬ 
dence as to the identity and description of the colored workman, who es¬ 
corted her to the door that she entered. 


V. ARGUMENT 

1. PRIMA FACIE CASE WAS MADE BY PLAINTIFF. 

The plaintiff unquestionably made a prima facie case which in no¬ 
wise was affected through cross examination. 

The plaintiff was lawfully on the premises of defendants, irrespective 
of whether she was an "invitee", a ’licensee by invitation", or a "bare 
licensee", and she was entitled to assume that the defendants and their 
agents would exercise reasonable care for her safety and provide reason¬ 
ably safe premises without any hidden hazards. And certainly she was 
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entitled to assume that the defendants and their agents would refrain from 
wanton injury or "knowingly permit her to run upon a hidden peril or en¬ 
gine of destruction." 

As stated in Arthur vs. Standard Engineering Co ♦, 89 U.S. App. D. C. 
399, 'It is well settled that an invitor owes his invitee the duty of furnish¬ 
ing him with reasonably safe premises or appliances, and will be held 
liable for injuries caused by his negligent failure to perform the duty, " 
and that, "it is equally well established that a licensor is liable in damages 
for injuries to a mere licensee where the injuries were the result of the 
licensor's active negligence", citing Radio Cab vs. Houser , 76 U.S. App. 
D. C. 35; Brannan vs. Wimsatt , 54 App. D. C. 374. 

In the case of Harry A. Swagart, Jr., et al. , vs. Alma N. Bleecker 
a/k/a Anderson (No. 12,587), decided by this Court as recently as Novem¬ 
ber 10, 1955, which involved an accident at the same gas station herein, 
this Honorable Court affirmed the judgment below, predicated on the ver¬ 
dict of the jury, on facts analogous and somewhat similar to those as in 
the present case. 

In the case of Liebowitz vs. Elbny Corp ., 19 Neg. Cases 475 (de¬ 
cided by the New York Court of Appeals in April, 1951), plaintiff fell 
down stairs of a building in which his apartment was located, as a result 
of nails on stairs. Plaintiff contended that nails resulted from negligence 
in the removal of old linoleum. The Complaint was dismissed for failure 
of proof. However, the New York Court of Appeals held: "plaintiff had 
established a prima facie case and was entitled to go to jury. Hence, it 
was error to non suit him. The judgment should be reversed and a new 
trial granted". 

In the case of Kelly v. Jackson , ex. dem. Morris, 6 Peters 622, 

Mr. Justice Story, made the following observation as to prima facie evi¬ 
dence (page 631): 

"What is prima facie evidence of a fact? It is such as, 
in judgment of law, is sufficient to establish the fact, and, if 
not rebutted, remains sufficient for the purpose. The jury 
are bound to consider it in that light, unless they are invested 
with authority to disregard the rules of evidence, by which 



5 


the liberty and estate of every citizen are guarded and 
supported. No judge would hesitate to set aside their ver¬ 
dict and grant a new trial, if, under such circumstances, 
without any rebutting evidence, they disregard it. It 
would be error on their part, which would require the 
remedial interposition of the court." 

In the case of Burke vs. Piper’s Super Service Stations , 38 N. E. 

(2) 785 (decided by the Illinois Court of Appeals in 1942), a gasoline serv¬ 
ice station was accustomed to permit people to use rest room at the sta¬ 
tion although they did not transact any business at the station and where 
a person entered premises and inquired of attendant where rest room was 
located and was directed to the back of the station by attendant, the per¬ 
son was held to be an "invitee" and not a "licensee", though the operator 
of the automobile in which the occupant was riding neither purchased nor 
intended to purchase any gasoline nor transact any business at the gasoline 
service station. 

Words and Phrases has defined a prima facie case to be "one in 
which the evidence in favor of a proposition is sufficient to support a 
finding in its favor if all of the evidence to the contrary be disregarded." 

In the present case, of course, there was no evidence whatsoever 
introduced to contradict evidence on behalf of plaintiff. 

In the case of McDaniel vs. Atlantic Coast Line Ry ., 130 S. E. 208 
(N. C.), a "prima facie case" has been explained as follows: 

"A ’prima facie case’ means, and means no more 
than evidence sufficient to justify, but not compel, an in¬ 
ference of liability, if the jury so find. It furnishes evi¬ 
dence to be weighed, but not necessarily to be accepted 
by the jury. It simply carries the case to the jury for 
determination." 

. In the case of Welch vs. Creech , 153 P. 355, 360; 88 Wash. 429, it 
was stated: 

"’Prima facie case’ means only that the case has 
proceeded upon sufficient proof to that state where it 
must be submitted to the jury, and not decided against 
the plaintiff as a matter of law. A prima facie case 
does not necessarily mean that judgment goes in favor 
of the plaintiff as a matter of law. The jury are still the 
judges of the sufficiency of the showing to call for a ver¬ 
dict in plaintiff’s favor, and where there is no affirmative 
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defense, strictly speaking, the jury are to measure plain¬ 
tiffs rights, having in view that he has the burden of proof. " 

In the case of Lilienthal Tobacco vs. United States , 97 U. S. 237, it 
was held: 

’Wherever evidence is offered to the jury which is 
in its nature prima facie or presumptive proof, its char¬ 
acter as such ought not to be disregarded, and no court 
has a right to direct a jury to disregard it or to view it 
under any different aspect from that in which it is actual¬ 
ly presented. ” 

The evidence herein showed that the plaintiff was lawfully on the prem¬ 
ises of the defendants and not as a trespasser, as aforesaid, at the time of 
the accident; that there were no signs on premises indicating where the rest 
rooms were located (J. A. pp. 9, 12) that there was only one person on the 
ground floor of the premises of defendants at the time plaintiff entered same 
with her husband (J. A. pp. 12, 16) that this person was a workman dressed 
in workman's clothes (J. A. p. 12); that plaintiff asked this workman "to 
show her where ladies rest room was”; that pursuant to such request, he 
took plaintiff "direct to the door she entered”, tried the knob to see if the 
door was unlocked so she could enter and told her "to go ahead” (J. A. pp. 

10, 21, 22). Plaintiff also testified that she saw no signs warning her of any 
danger or hazard (J. A. pp. 12); that she was not warned of any hidden haz¬ 
ard beyond the doorway; that she walked through the doorway into dimly il¬ 
luminated space without being warned, cautioned or informed that steps led 
directly from the door, and that a platform was not constructed beyond the 
door at least the width of the door, as prescribed by the D. C. Building Code; 
that plaintiff relied on the representations, guidance and assistance of this 
workman; that as a result of defendants' negligence and carelessness, plain¬ 
tiff fell down a flight of "concrete steps to the bottom” (J. A. pp. 10, 18, 19) 
and was seriously injured as a result of the fall. 

Plaintiff also described the workman who escorted her to the door 
she entered, as being "a light man of around 150 pounds” (J. A. p. 11) 
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not dark skinned, with a small mustache (J. A. p. 11) as hereinafter 
set forth, and testified that this workman's name was Raymond Richard¬ 
son. However, upon stating that she learned of his name through counsel, 
the name was stricken from the record as being hearsay testimony. 

However, it was for the jury, and not the Trial Court, to determine 
who this workman was, and whether he had been sufficiently described, 
as hereinafter pointed out. 

There can be no doubt but that a prima facie case had been made at 
the close of plaintiff's case, and that the Court erred in granting a direct¬ 
ed verdict in favor of defendants. 

2. WORKMAN WHO ESCORTED PLAINTIFF TO DOOR 
SHE ENTERED WAS AN AGENT AND EMPLOYEE 
OF DEFENDANTS. 

There was offered and admitted in evidence Plaintiff's Exhibit No. 5, 
being a letter from the attorney for defendants addressed to attorney for 
plaintiff, listing all employees of defendants at the service station as of 
the day of the accident, the letter having been written in accordance with 
the pre-trial proceedings a few days before the trial. Plaintiff's Exhibit 
No. 5 follows: 


LAW OFFICES 
GALIHER & STEWART 
820 Woodward Building 
Washington 5, D.C. 


November 7, 1955 


Marcus Borchardt, Esq. 

Attorney at Law 
423 Homer Building 
Washington, D. C. 

IN RE: BEAVERS v. SWAGART, ET AL., C.A. No. 2508-52 
Dear Mr. Borchardt: 

Pursuant to the pretrial order of the Court in the above 
matter, I am setting forth below the names and last known 
addresses of ALL PERSONS EMPLOYED BY THE DEFEND¬ 
ANTS, and KNOWN TO HAVE BEEN WORKING AT THE GAS 
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STATION where the accident occurred, ON THE DAY OF 
THE ACCIDENT: (Capital letters inserted) 

Albert Edwin Allison, 149 C Street, N. E. 

Harold A. Harper, 837 59th Ave., Hillside, Maryland 

RAYMOND LEON RICHARDSON, 3120 South 24th Street, 
Arlington, Virginia (Capital letters inserted) 

Raymond Owens, 615 H Street, S. W. 

Alfred Moore, 823 N.J. Ave., N.W., Washington, D.C. 

Virgie May Seeley, 205 C Street, N.E., Washington, D.C. 

George Rydos, Buffalo, New York 

Shirley Thomas Stephenson, Y.M.C.A., Richmond, Virginia 

Harry Swagart, Jr., 8018 Glendale Road, Chevy Chase, Md. 

If you have not already forwarded the names and addresses 
of all your witnesses upon receipt of this letter, I would appre¬ 
ciate your doing the same by return mail so that I will have the 
names and addresses of these persons no later than Wednesday 
morning. 

Yours very truly, 


RWG/HRS 


(Signed) R. W. Galiher 

Richard W. Galiher 


Through this exhibit, defendants' attorney has admitted the relation 
ship of principal and agent in the case of each and every one of the indi¬ 
viduals set forth in said communication. 


Raymond Leon Richardson, who escorted plaintiff to the door she 
entered, is listed among the 9 employees of the defendants contained in 
Plaintiff's Exhibit No. 5. 

Plaintiff testified that there was only one person on the ground level 
of the gas station when she entered same; that she inquired of this person 
where the ladies rest room was located and that this person escorted her 
to the door she entered. She testified that this workman's name was Ray¬ 
mond Richardson, but, upon stating that she learned through her counsel 
that this man's name was Raymond Richardson, the name of the workman 
as given by her was stricken from the record as being hearsay testimony. 
However, the name should have been permitted to stand in view of the 
manner that the plaintiff was cross examined by the attorney for defendants, 





as follows (J.A. p. 13): 


”Q Now, Mrs. Beavers, how old a man would you 
say this man was that you talked to in the sta¬ 
tion? 

A You mean, Raymond Richardson? 

Q Yes, ma’am. 

A Around about 30 maybe, 30 or 35. I am not a 
good judge of ages, and the thing was done so 
quick. It was done so quick I don’t know how 
you fellows expect me to get every little detail 
like that down. ” 

It may readily be seen that defendants’ counsel himself, thus inject¬ 
ed the information that ’’Raymond Richardson” was the name of the indi¬ 
vidual of whom plaintiff inquired as to the location of the Ladies Rest 
Room, and the name of the individual who escorted plaintiff directly to the 
door she entered. And later he again referred to "Raymond Richardson” (JA 21). 

There can be no question but that Raymond Richardson, the work¬ 
man, was the agent of the defendants for whose actions the defendants 
may be held accountable. But, if any doubt remained as to the agency, 
it was up to the jury to pass on the facts. 

In 2 C. J. 960-961, Section 731, it is stated: 

’When any evidence is adduced tending to prove 
the existence of a disputed agency, its existence or 
nonexistence is as a general rule a question of fact 
for the jury, aided by proper instructions from the 
court, even though the evidence is not full and satis¬ 
factory, and in such cases it is error for the court 
to take the question from the jury by directing a 
verdict. ” 

In the case of Darrin v. Whittingham, 107 Md. 46, a general rule 
applicable herein is set forth as follows: 

”It is not always necessary tiiat the proof of 
agency should be clear and conclusive to entitle 
the jury to find its existence, for the agency need 
not be proved as an independent fact but may be in¬ 
ferred from a variety of facts; and if the testimony 
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tends to prove the existence of the relation, it is suf¬ 
ficient to warrant its submission to the jury." 

In the case of International Dye & Paint Works v. Fashion Screen 
Printing Co ., 186 A. 467 (N.J.), it was held: 

'Whether person left in charge of business with 
another, had authority to deal with tenant and to re¬ 
quire surrender of part of leased premises was held 
a question of fact for the jury to pass upon." 

In the present case, of course, the workman who escorted plaintiff 
to the door she entered preceding her fall, was a person who was left in 
charge of the business of defendants on the ground floor level of the prem¬ 
ises, according to the evidence adduced at the hearing. 


3. JURY SHOULD HAVE BEEN PERMITTED TO PASS 
ON THE SUFFICIENCY OF THE EVIDENCE AS TO 
THE IDENTITY AND DESCRIPTION OF THE 
WORKMAN WHO ESCORTED PLAINTIFF TO DOOR 
SHE ENTERED. 

Plaintiff testified on direct examination that when she entered the 
ground level of the gas station with her husband there was only one person 
on the floor of the premises, as aforesaid; that this person was dressed 
in workman's clothes; that he was a light man of around 150 pounds and 
not dark skinned and that he had a small mustache; that he was around 30 
or 35 years of age. (J.A. pp. 9, 10, 11, 12, 13) 

She also testified that as it was around noon time when she entered 
the gas station, the workman appeared to be preparing himself to go out 
to lunch, as he was "muffling up his overcoat". 

And, on cross examination plaintiff testified (J.A. p. 15) 

'Well, I particularly noticed he was a very gen¬ 
teel looking darkey, a good looking darkey, and his 
clothes, his overcoat was a very beautiful overcoat. 

I noticed that because I figured he was going out to 
lunch, and he worked there, and he sure had on a 
nice looking coat and a fedora hat, and a very pleas¬ 
ant darkey to talk to." 
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She also reiterated the statement that there was only one man on 
the ground floor when she and her husband appeared on the premises of 
defendants. (J.A. p. 16) 

The plaintiff certainly made a prima facie showing as to the identity 
and description of the workman in question, irrespective of what the de¬ 
fendants might have been able to establish as to the description and appear 
ance of their employees, on the day of the accident. The matter certainly 
had progressed to the point of requiring evidence in support of defendants' 
position. 

There can be no question but that the jury had it within its preroga¬ 
tive to pass upon the sufficiency of the evidence as to the identity and 
description of the colored workman who escorted plaintiff to the door she 
entered. 

As stated in 64 C. J. 308, Sec. 320: 

"The probative sufficiency of the evidence in 
trials of civil cases before a jury is a question of 
fact exclusively for determination by the jury, un¬ 
der proper instructions, and not for the trial court. 

Likewise whether the evidence is insufficient is a 
question for the jury." 

A 

VI. CONCLUSION 

The Trial Court unquestionably committed error in directing a ver¬ 
dict in favor of the defendants at the close of plaintiff's case. 

A review of the record established the fact beyond any possible 
doubt that the plaintiff had made a prima facie showing in the presen¬ 
tation of her case; that she was lawfully on the premises of the defendants; 
that her injuries resulted from the negligence of the defendants and their 
agent, without any contributory negligence whatsoever on the part of the 
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plaintiff; that the jury should have been permitted to pass upon the suffi¬ 
ciency of the evidence establishing an agency herein, and the identity and 
description of the colored workman who escorted plaintiff to the door she 
entered, preceding the accident. 


Respectfully submitted, 

Marcus Bor char dt 

423 Homer Building 
Washington, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
25 [ Filed June 5, 1952] 

LILLIAN E. BEAVERS : 

4113 13th Place, N. E. : 

Washington, D. C. : 

Plaintiff : 

vs. : Civil Action No. 2508-52 

HARRY A. SWAGART, SR., : 

HARRY A. SWAGART, JR., 

DONALD E. SWAGART, 

WILLIAM R. MANNING, : 

Trading as Standard Service Center : 

1200 E Street, N. W. : 

Washington, D. C. : 

Defendants : 

COMPLAINT FOR DAMAGES 
(Personal Injuries) 

1. Jurisdiction of this Court is based on the fact that the matter 
in controversy is in excess of $3,000.00. 

2. Plaintiff is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in her own right. 

3. The defendants, trading as Standard Service Center, are engaged 
in the business of owning, maintaining and operating an automobile gas 
filling station and service center at 12th and E Streets, N. W., in the 
City of Washington, District of Columbia, and hold out to the public their 
services as such. 

4. That on, to wit, November 29, 1951, the plaintiff, in company 
with her husband, Henry F. Beavers, entered said Standard Service Center 
at 12th and E Streets, N. W., maintained and operated by the defendants, 
as aforesaid, and while thereon, the plaintiff inquired of an agent and 
representative of said defendants as to the location of the Ladies Rest 
Room on said premises, and pursuant to said inquiry, an agent and 
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representative of said defendants stated to the plaintiff that he would 
escort her to the Ladies Rest Room; that said agent, representative and 
employee of the defendants thereupon did escort the plaintiff to a certain 
door which was explained to the plaintiff as being the door leading to the 
Ladies Rest Room. 

26 5. The plaintiff, relying upon the representations, guidance and 

assistance shown her by the agents, representatives and employees of 
said defendants, accompanied the agent, representative and employee of 
the defendants, and when the plaintiff approached a certain closed door 
on the premises, the agent, representative and employee of said defend¬ 
ants opened the door for plaintiff to enter, and informed plaintiff that the 
Ladies Rest Room was straight ahead. 

6. The plaintiff, relying upon the representations, guidance and 
assistance shown her by the agents, representatives and employees of 
the defendants, walked through the doorway and stepped into dimly illumi¬ 
nated space, not realizing that the steps led from the door to which she 
was escorted by the agent, representative and employee of the defendants, 
as aforesaid, and, without being cautioned, warned or informed of such 
hazardous or dangerous condition, and notwithstanding the fact that the 
defendants and their agents, representatives and employees knew, or 
should have known, of said hazardous or dangerous condition, — and as 

a result of the negligence and carelessness of the defendants and their 
agents, representatives and employees, the plaintiff fell with great force 
and violence down the steps to the area below, and she thereby then and 
there sustained severe and serious injuries, as hereinafter set forth. 

7. That the injuries sustained by the plaintiff from the plaintiff's 
falling, as aforesaid, were caused directly, proximately and solely by 
the negligence and carelessness of the defendants and their agents, repre¬ 
sentatives, and employees, and that the plaintiff sustained the following 
injuries and damages, to wit: severe injuries to her head, eyes, nose, 
face, shoulders, arms, legs, elbows, hands, fingers, back, ribs, and 
body, causing a fracture of left arm, shattered elbow, fractured nose, 
fractured ribs, compound fracture of the spine, and possible internal 
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injuries, and the plaintiff suffered from severe shock, and suffered 
severe physical pain and mental anguish. Plaintiff is still suffering 
from physical pain from said injuries, and will continue to so suffer for 
an indefinite time, and probably permanently. 

8. Plaintiff, at the time of said injuries, was well and healthy, 

27 physically fit, and actively participated in her household chores and re¬ 
sponsibilities, but because of said injuries, she has been unable to attend 
to her usual household chores, and has greatly been retarded in all of her 
efforts of whatsoever nature; and that medical, hospital, nursing, X-Ray 
expenses, and miscellaneous expenses incurred, amount to approximately 
$ 2 , 000 . 00 . 

9. WHEREFORE, the plaintiff demands judgment against the de¬ 
fendants, in the sum of $75,000.00, together with the costs of this action. 

/s/. Marcus Borchardt 
Attorney for Plaintiff 
423 Homer Building 

[ CERTIFICATE OF SERVICE] 

DEMAND FOR JURY TRIAL 

The plaintiff demands a trial by jury of the issues herein. 

/s/ Marcus Borchardt 
Attorney for Plaintiff 


28 [ Filed June 18, 1952] 

ANSWER TO COMPLAINT 
FIRST DEFENSE 

The defendants admit that the amount of this suit is in excess of 
$3,000.00; they admit the allegations contained in paragraphs two and 
three of the complaint; they admit that the plaintiff, and her husband, 
entered the service center of the defendants, at the time and place alleged, 
but they deny each and every other allegation contained in paragraph four 
of the complaint; they deny each and every allegation of negligence con- 
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tained in the complaint; they are without information or belief sufficient 
to either admit or deny the allegations with respect to the plaintiff's per¬ 
sonal injuries or financial losses; they deny each and every other allega¬ 
tion contained in the complaint. 

SECOND DEFENSE 

Further answering the complaint these defendants state that the 
accident of which the plaintiff complains was contributed to by her own 
negligence. 

GALIHER & STEWART 

By /s/ R. W. Galiher 

636 Woodward Bldg., 

/s/ Julian H. Reis 
Woodward Bldg. 

Attorneys for Defendants 

[ CERTIFICATE OF SERVICE] 


* * * * 


♦ 


♦ 


31 [ Filed November 15, 1955] 

VERDICT AND JUDGMENT 


This cause having come on for hearing on the 14th day of November, 
1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors * * * ) 

who, after having been duly sworn to well and truly try the issues between 
Lillian E. Beavers, plaintiff and Harry A. Swagart, Sr., Harry A. Swag- 
art, Jr., Donald E. Swagart & William R. Manning, defendants and after 
this cause is heard and given to the jury in charge, they upon their oath 
say this 15 day of November, 1955, that they find for the defendants 
against said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendants go hence without day, be for nothing held and 
recover of plaintiff their costs of defense. 


By direction of 

Judge F. Dickinson Letts 


Harry M. Hull, Clerk, 

By /s/ R. H. Pledger, Jr. 
Deputy Clerk 
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32 [ Filed November 17, 1955] 

MOTION FOR NEW TRIAL 

Now comes Lillian E. Beavers, plaintiff in the above entitled cause, 
and moves this Court for an order setting aside the verdict and judgment 
herein, and granting a new trial of the above entitled cause, for the fol¬ 
lowing reasons: 

1. The verdict is contrary to the law in the case. 

2. The verdict is contrary to the evidence in the case. 

3. The Court improperly granted a motion by attorney for defend¬ 
ants for a directed verdict herein, at the close of plaintiff's case. 

4. The Court improperly directed the jury to return a verdict here¬ 
in, at the close of plaintiff's case. 

/s/ Marcus Borchardt 
Attorney for Plaintiff 

[ CERTIFICATE OF SERVICE] 

* * * * * * 

42 [ Filed January 6, 1956] 

ORDER 

Upon consideration of the Motion for New Trial and for Reconsider¬ 
ation of Motion for New Trial, it is by the court this 6th day of January, 
1956, 

ORDERED, that the same be and are hereby overruled. 

/s/ F. Dickinson Letts 
Judge 


43 [ Filed January 20, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 20th day of January, 1956, that 

Lillian E. Beavers 

hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 6th day of 
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January, 1956 in favor of Defendants, Harry A. Swagart, Sr., Harry A. 

Swagart, Jr., Donald E. Swagart, William R. M a n n i ng, etc. 

against said Plaintiff, Lillian E. Beavers. 

/s/ Marcus Borchardt 
Attorney for 

Plaintiff, Lillian E. Beavers 

[ CERTIFICATE OF SERVICE] 


44 [ Filed January 30, 1956] 

STATEMENT OF POINTS ON APPEAL 

The plaintiff, Lillian E. Beavers, appealing from the Order sustain¬ 
ing Defendants' Motion for a Directed Verdict for defendants, and the 
Order Denying Motion for New Trial and for Reconsideration of Motion 
for New Trial, relies upon the following points on appeal: 

1. The Trial Court erred in ruling, at the close of plaintiff's case, 
that the plaintiff had failed to make a prima facie case. 

2. The Trial Court erred in ruling that the plaintiff had failed to 
introduce sufficient evidence as to the identity and description of the col¬ 
ored workman who escorted plaintiff to the door that she entered. 

3. The Trial Court erred in denying to the jury, the right to deter¬ 
mine as to whether there was sufficient evidence, as to the identity and 
description of the colored workman who escorted plaintiff to the door that 
she entered. 

4. The Trial Court erred in not permitting the jury to determine 
whether any person employed by the defendants and known to have been 
working at the gas station where the accident occurred on the day of the 
accident, as set out in plaintiff's Exhibit 5, was sufficiently identified and 
described by the plaintiff as the colored workman who escorted plaintiff 
to the door that she entered. 

5. The Trial Court erred in denying to the jury the right to deter¬ 
mine whether the colored workman who escorted plaintiff to the door she 

45 entered was an employee of defendants. 
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6. The Trial Court erred in excluding the plaintiff’s testimony that 
the particular workman who escorted her right to the door she entered, 
was Raymond Richardson, because she learned of the workman’s name 
from her attorney. 

7. The Trial Court erred in disregarding, as an element of defend- 
ants’ negligence, Article 602-7, (b) 7 of the District of Columbia Building 
Code which provides that ”No door shall open immediately on a flight of 
stairs but on a landing which shall be at least the width of the door”, which 
was introduced in evidence. 

/s/ Marcus Borchardt 
Attorney for Plaintiff 

[ CERTIFICATE OF SERVICE] 

****** 

50 [ Filed January 30, 1956] 

DESIGNATION OF RECORD 

To the Clerk of the United States District Court 

for the District of Columbia 

You are hereby requested to prepare and certify to the Clerk of the 

United States Court of Appeals for the District of Columbia Circuit, with 

reference to the Notice of Appeal heretofore filed by the plaintiff in the 

prepared 

above-entitled cause, a transcript of the record/and transmitted as re¬ 
quired by law and by the rules of the said Court, and to include the follow¬ 
ing: 

1. Complaint for Damages (Personal hi juries). 

2. Answer to Complaint. 

3. Plaintiff’s Exhibit No. 5 (letter of November 7, 1955). 

4. Directed Verdict for Defendants. 

5. Motion for New Trial. 

6. Points and Authorities in Opposition to Motion for New Trial. 

7. Notice of November 29, 1955, denying Motion for New Trial. 

8. Motion for Reconsideration of Motion for New Trial. 

9. Points and Authorities in Opposition to Motion for Reconsideration 
of Motion for New Trial. 
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10. Plaintiff's Reply to Opposition to Motion for Reconsideration 
of Motion for New Trial. 

11. Order (January 6, 1956). 

51 12. Notice of Appeal from Order of January 6, 1956, denying 

Motion for New Trial and for Reconsideration of Motion for New Trial. 

13. Statement of Evidence. 

14. Statement of Points on Appeal. 

15. This Designation of Record. 

i /s/ Marcus Borchardt 

Attorney for Plaintiff 

[ CERTIFICATE OF SERVICE] 


52 [ Filed February 9, 1956] 

COUNTER-DESIGNATION OF RECORD 
The defendants designate for inclusion in the record on appeal the 
following: 

1. Transcript of testimony of Lillian E. Beavers, excluding the 

parts thereof dealing with her injuries. 

GALIHER & STEWART 

By /s/ R. W. Galiher 

820 Woodward Bldg. 

/s/ Julian H. Reis 
Woodward Bldg., 
Attorneys for Defendants 

[ CERTIFICATE OF SERVICE] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Thereupon — 

LILLIAN E. BEAVERS 

called as a witness on behalf of plaintiff, being first duly sworn, was ex¬ 
amined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BORCHARDT: 

Q. Mrs. Beavers, please state your name and address. A. Lillian 
E. Beavers, 4114 13th Place, Northeast. 

Q. Are you the plaintiff in this case? A. Yes. 

Q. Please keep your voice up so that his Honor and all the members 
of the jury can heir you, Mrs. Beavers. Do you recall being in an acci¬ 
dent a few years ago? A. Yes. 

Q. Do you recall the date of that accident? A. November 29; 
November 29, '51. 

Q. Do you remember about the time of day that accident happened ? 
A. Around about noon. 

Q. About noon? A. Yes. 

Q. Now, where did this particular accident occur ? A. You mean, 
what street? 

Q. Where? Just where did it occur? At what particular location? 
A. Oh, 12 and E, Northwest, at the Esso service station, service center. 

Q. Now, please state to his Honor and the ladies and gentlemen of 
the jury as to just what did occur? A. Well, around about noon, near 
about 12 o'clock, I entered this station with my husband, the Esso station, 
service center, gas station, you know, and when I went in I was on the 
ground level, and I met a colored workman, he was facing me and I was 
facing him, one one way and one the other, you know, and I looked around 
and I seen no ladies room, positively seen no ladies room, and I nodded a 
finger to him, and he came to me, and I asked him would he show me the 
ladies room. He said, yes, and took me to the door that I entered. 

Q. How close did he actually go to the door? A. Well, he went to 
the door, and from where that door was and where he first followed me, I 


would say, over was about 20 to 25 feet. 

Q. How close to the door did he go? A. How close did he go? 

Q. Yes. A. Directly to the door. I seen him twist the knob so 
that he could see it wasn't locked, that I could go in. 

Q. And then what occurred? Well, how far did your husband go 
with you to the door ? i A. My husband went — I left him right in view of 
that door, right in view of that door. 

Q. Now, how far from the door? A. He stopped about 20 or 25 
feet, but it was still in view of the door. 

THE COURT: Just answer the question. 

BY MR. BORCHARDT: 

Q. Now, then, then what happened after you got to the door? A. 
Well, I entered. I entered, see, it was very dimly lit, illuminated, and 
then I entered, assuming that there were level floor there. There weren't, 
and I steps directly, went from that top door right down them concrete 
steps to the bottom, and when I entered, that is where I landed, at the 
bottom. 

Q. Now, after that, what occurred? A. Well, when I gained my 
senses so I could realize I was down in a hole, I tried to make it, crawl 
up those steps, and although I was badly injured, I got up these steps, and 

when I came out on the floor my husband was there, and took me back in 

* 

the office, and later I was transferred to Emergency Hospital, went to the 
Emergency Hospital. 

Q. Could you tell what injuries you sustained as a result of — well, 
first let me ask this: Before you entered did you notice any warning sign 
of any kind about the premises? A. Positively no; no. 

MR. BORCHARDT: Now, may I approach the Bench? 

(Following a conference at the Bench the following occurred:) 

BY MR. BORCHARDT: 

Q. Now, Mrs. Beavers, what was the name of this particular work¬ 
man whom you say took you right to the door that you entered ? A. Ray¬ 
mond Richardson. 

Q. Raymond Richardson? A. Yes. 
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Q. Can you describe in a general way your recollection as to what 
he looked like? A. Well, he was a light man, and I would say around 
150, something like that. 

Q. You are speaking of pounds? A. Pounds. 

MR. GALIHER: Excuse me, I can't hear the witness. 

THE COURT: I think you ought to stand back there and she will 
talk out louder. When you are standing'here sfte~ just tries to make you 
hear. 

MR. BORCHARDT: That may be so. 

BY MR. BORCHARDT: 

Q. How heavy do you think he was, approximately? A. He wasn't 
as heavy as you are. 

Q. You don't think so? A. No. I would say about 150. I am no 
judge of weights, 150. 

5 Q. Did you notice any other special characteristics concerning the 
man as to his appearance? A. A small mustache. 

Q. You think he had a small mustache? A. Yes; and not of dark 
skin, not a dark skinned man. 

Q. Did he appear to be a rather courteous sort of person? A. He 
was very; yes. 

Q. Did you notice anything else about the man at the time as to how 
he was dressed or — A. He was in working clothes. 

Q. Did you notice anything else at the time you spoke with him? 

A. I don't understand. I know he was in working clothes. 

Q. Well, in view of the time of day? A. What? 

Q. You say it was around noon time? A. Yes. 

Q. Did you notice anything else in regard to this man at the time? 
A. Well, he was approaching, as he was coming towards me, he was 
muffling up his overcoat as if he was going out, you see, and I was facing 
him, and he was muffling his overcoat around his neck, and when I raised 
my finger, he stopped, see, and that is all the conversation we had, per- 

6 tabling to this ladies room, and he was very courteous and he took me 
right around, followed me right back to that door. 


\ 
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Q. What did you say to him? A. I asked him to show me where 
the ladies room was. 

Q. To show you where it was? A. Yes, because I positively seen 
no ladies room. 

Q. Was there any sign anywheres with the words rest room any¬ 
wheres around? A. Not that I seen, no. 

Q. Was there any sign that you saw with the words, danger, keep 
out? A. No. 

MR. GALIHER: I object to that, Your Honor. 

THE COURT: Sustained. Do not suggest. Let her tell what she 
did see. 

BY MR. BORCHARDT: 

Q. How many people did you speak to before you actually entered 
this doorway? A. None but Raymond Richardson. 

Q. He was the only one? A. He was the only one I seen and the 
only one I spoke to. 

Q. Now, can you state to the best of your recollection whether 
there were any cars parked in the station at the time? A. Yes. 

7 Q. Along the wall where this particular door was, that is what I 

had in mind. A. Right along that wall, close up to the E Street side, I 
would say 5 or 6 parking there. They could have been in there for serv¬ 
ice and I don’t know what they were in there for. 

Q. Now, can you recall whether there was any structure in back 
of the cars and the wall along which this particular doorway was construe 
ted? hi other words, was there a path or was it all on the level or just 
what was the situation? A. There was a little raise, a little walkway 
there, a little raise that went around by these cars, down to this door 
that I entered. 

Q. That was in back of the cars? A. Yes, that is right. 

Q. Now, did you walk on that particular walkway? A. No, not to 
go to the bath. I was on the level, as I came in the E Street side, right 
on the level. 

Q. And you stated your husband was with you? A. He was. 




Q. 

Q. 
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What is his name? A. Henry F. Beavers. 

How old a man is he at this time? A. Well, now he is 77. 

8 CROSS EXAMINATION 

BY MR. GALIHER: 

* * * 

Q. Mrs. Beavers, when did you first find out the name of Mr. Ray¬ 
mond Richardson? A. I didn't find that out until later. 

Q. Who told you? Who gave you the name of Mr. Raymond Richard¬ 
son? A. Mr. Borchardt, my attorney. 

Q. Then when you answered his question as to what was the name 
of the man who you talked with in the service station prior to your acci¬ 
dent, the information you gave was not information that you had gotten 
but information which had been given to you by your lawyer, Mr. Borch¬ 
ardt? A. Positively no, he gave me no information who I talked to. I 
talked to nobody on that floor but Raymond Richardson. 

Q. Well, I will ask you again, Mrs. Beavers. Perhaps you mis¬ 
understood me. A. Probably I did. 

Q. When did you first find out the name of Raymond Richardson 
and who gave you the information? A. I told you Mr. Borchardt gave me 
the name of Raymond Richardson, I never knew his name. We had no 
contact to find his name. 

9 Q. All right. Well, then, I ask you: The information relative to 
that was given to you by your lawyer. You didn't learn it yourself by 
talking to the man or anyone else, other than your lawyer ? A. No. I 
had no conversation with the man, see. 

Q. Now, Mrs. Beavers, how old a man would you say this man 
was that you talked to in the station? A. You mean, Raymond Richardson? 

Q. Yes, ma'am. A. Around about 30 maybe, 30 or 35. I am not 
a good judge of ages, and the thing was done so quick. It was done so 
quick I don't know how you fellows expect me to get every little detail 
like that down. 

THE COURT: No; just answer his question. Don't argue with him. 

THE WITNESS: Yes; okay. 


BY MR. GALIHER: 


Q. Mrs. Beavers, do you remember again when your deposition 
was given in July of 1952 in the presence of your lawyer saying that this 
man was around 45 or 50 years of age. A. I don’t remember. He could 
have been that. It could have been that. I don’t know his definite age. 

Do you know my age ? 

THE COURT: Wait a moment. 

MR. BORCHARDT: Don’t argue. 

10 THE COURT: You are not listening to the question. Ask the ques¬ 
tion again. Now please listen to the question. 

BY MR. GALIHER: 

Q. Mrs. Beavers, do you remember being asked this question on 
July 14, 1952, in the presence of Mr. Borchardt, referring to the des¬ 
cription of the man in the service station: ”Do you have any idea what his 
age might have been? Answer: Around about 45 or 50. " Do you remem¬ 
ber being asked that question and giving that answer ? A. I don’t remem¬ 
ber although I might have did it, see. I don’t remember stating his age be 
cause I don’t know his age. 

Q. Well, did Mr. Borchardt tell you subsequent to that that Mr. 
Richardson was a much younger man than that, and that he was not a man 
around 45 or 50? A. He did not. 

Q. Well, you have told us today, as I recall your testimony, that 
this man you have identified as Mr. Richardson was around 30 years of 
age? Is that correct?; A. I told you that I had no idea about people’s 
ages, if he was 30 years years old — 

THE COURT: No; wait. Listen to the question. 

BY MR. GALIHER: 

Q. Didn’t you tell us a little while ago that this man was a man 
around 30 years of age in answer to your attorney’s question? 

11 THE COURT: Do you understand the question? 

THE WITNESS: Yes. Well, I would say, yes, to that, if I said that 
before. 

* * * 

Q. Mrs. Beavers do you remember being asked this question at 
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at page 10 of your testimony at your deposition on July 14, 1952: 

"Can you give us any indication as to his age or his weight, nor 
what he looked like, if he had any characteristics that you particularly 
noticed? Answer: Well, I particularly noticed he was a very genteel 
looking darkey, a good looking darkey, and his clothes, his overcoat was 
a very beautiful overcoat. I noticed that because I figured he was going 
out to lunch, and he worked there, and he sure had on a nice looking coat 
and a fedora hat, and a very pleasant darkey to talk to." 

A. Absolutely, he was. 

Q. Do you remember being asked this question? A. Yes; and I 
said, yes. 

Q. And answering that way? A. Yes. 

Q. Now, do you remember being asked this question: 

"Do you recall the color of his coat or his hat? Answer: Yes. 

That mousey looking color, something like your pants. 

"Question: Sort of a tan shade or brown shade? Answer: More of 
a tan; more like your pants. 

"Question: More of a tan? Answer: Yes. 

"Question: These trousers that I have on are a light tan tropical 
worsted. You think they are along the shade of what his coat was ? An¬ 
swer: Yes. You know, those pretty looking nice raincoats they have that 
shed the rain, cravenette. 

"Question: Did he wear glasses? Answer: Who? 

"Question: This colored man. Answer: No, I don T t think he had 
glasses on. 

"Question: Do you have any idea what his age might have been? 
Answer: Around 45, around about 45 or 50. " 

Now, do you recall being asked all those questions and giving those 
answers? A. Well, I positively don’t recall them. 

Q. Well, was what I have read the truth as you now remember it? 
A. What? 

Q. Was what I have told you, the questions and answers, was that 
the truth as you now remember it? A. It was, yes, it was. 
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MB. BOBCHARDT: May I add this, Your Honor? The witness 
has answered certain questions and then counsel goes along and reads 
an entire page and asks if that is the truth of her recollection, after she 
answered specifically certain questions. Now, I think that counsel should 
restrict his questions to each particular question as answered by her, 
instead of getting a general answer. 

THE COURT: The Court thinks counsel may pursue his own type 
of cross-examination. 

BY MR. GALIHER: 

Q. Now, Mrs. Beavers, you have told us that you only saw one man 
in the station when you came into it? A. Positively only one man. Had 
I seen anyone else, don't you think 1 would have asked them that question ? 
I seen nobody else. 

MR. BOBCHARDT: Just answer his question. 

BY MR. GALIHER: 

Q. Mrs. Beavers, did you talk to anyone else while you were in 
the gas station ? A. No. 

Q. Did you ask for any information from anyone else before your 
accident? A. No. 

14 Q. Mrs. Beavers, you and your husband were walking down E 

Street? A. Yes. 

Q. Just before the accident? A. Yes. 

Q. Where were you going at the time when you were walking down 
E Street? When I was going down E Street, I was going to Swing T s for 
coffee, if you remember, there is a coffee — I was going down to Swing's 
coffee shop. 

Q. To Swing's? A. It was necessary. 

Q. I didn't hear you. A. It was necessary for the bathroom, see, 
the lady's room, and me being familiar with this station, using that gas, 

I knew that there was an Esso on that corner, at 12th and E, and that is 
when I went in there to the lady's room. 

Q. But you didn't go there to buy any gas, did you? A. No, not 
that day, I didn't. 
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Q. And you had parked your automobile some distance — A. 
Somewhere else. 

Q. Where did you park your automobile? A. It was parked on 12th 
Street. 

Q. Were you parked at a gas station on 12th Street? A. No, I 

15 don't think so. I don't think it was a gas station. It was parked around 
there somewhere but not this particular station. 

Q. Now, Mrs. Beavers, do you remember that the door where 
your accident occured had a sign on it, which said Employees Only? A. 
No, I don't; no. I wouldn't have went in there. 

Q. Have you ever been back to the station since your accident? 

A. No. 

Q. You say if you had noticed the sign Employees Only on that 
door you would not have gone through that door? A. No. 

THE COURT: Did she answer that? 

BY MR. GALIHER: 

Q. I think she did but just to make sure: Was your answer to that 
question that you would not have used that door if you had noticed a sign 
on it Employees Only? A. No, I wouldn't have entered the door if I seen 
a sign up there because I knew I had no business in there, see, that sign 
would keep me out. 

Q. Did anyone tell you after your accident and before you left the 
scene that there was no lady's room within that door? A. No. 

16 Q. Mrs. Beavers, weren't you told when you came into the gas 
station that the lady’s room was located through a doorway over which 
there was a clock? A. If I was told that I wouldn't know where to find 
the lady's room. I wasn't told that. 

THE COURT: Just answer his question. You must listen to the 
question. Read the question. 

(The last question was read by the reporter.) 

THE WITNESS: Positively, no. 

BY MR. GALIHER: 

Q. Mrs. Beavers, this gas station was very well lighted, was it 


18 


not? A. It was very dimly lighted where I fell, very. 

Q. Iam talking about the gas station you went into. A. Yes. 

Q. Wasn't that well lighted, Mrs. Beavers? A. No. 

Q. It wasn't? A. No. 

Q. Now, Mrs. Beavers — I wonder if I might have the statement 
which is attached to the deposition in Your Honor's file? 

THE COURT: Yes. 

MR. GALIHER: Would you mark this defendant's for identification 
number one? 

17 (The document was marked Defendant's 

Exhibit No. 1 for Identification.) 

MR. GALIHER: Would you mark these photographs for identifica¬ 
tion as Defendant's numbers one and two? 

(The photographs were marked Defend¬ 
ant's Exhibits No. 1 and 2 for Identi¬ 
fication, respectively.) 

BY MR. GALIHER: 

Q. Mrs. Beavers, you told us several minutes ago that the gas 
station was dimly lit? A. Yes, sir. 

Q. On the day of the accident? A. Yes. 

Q. Again referring to your deposition, on page 37, do you remem¬ 
ber being asked this question, or these questions ? 

"Now, Mrs. Beavers, was there plenty of light in the gas station? 

I am not talking about after you opened the door, but the gas station itself. 
Answer: Well, it was broad daylight, 12 o'clock in the day. 

"Question: Well, then, there was plenty of light in and around the 
gas station and up to where the door was? Answer: Just as light as day, 
just like it is in here, bright." 

Do you remember being asked those questions and giving those an¬ 
swers in July, 1952? A. Yes. 

18 Q. And was this the truth, Mrs. Beavers, as I read it to you? A. 
This was the truth. This is the outside of the station. This is in the gas 
station. This is not where I fell, now, this is in the station. It was a 
light as it could be in there. 
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Q. Mrs. Beavers, didn't you tell us a few minutes ago that when 
you came inside the station it was very dimly lighted? A. No, no, not 
in the station. No, I didn't say the station. If I did, I misunderstood you. 

Q. The station itself was very brightly lighted? A. Oh, yes; 
absolutely. 

Q. May I show you these two photographs and ask you if these 
photographs show the condition of the lighting as you noticed it on the day 
of your accident? A. That is a hard question you ask me. I don't know. 

THE COURT: Talk a little louder. What was your answer? 

THE WITNESS: If the station was as light as that, I could see. 

THE COURT: No; that is not the question. Read the question. 

(The last question was read by the reporter.) 

THE WITNESS: I would say, yes. As light as it is there, anybody 
could see. 

THE COURT: If I were you, I would have them marked for identi¬ 
fication. 

MR. GALIHER: I have, Your Honor. They are number 2 and 
number 3. 

THE COURT: For identification? 

MR. GALIHER: Yes, sir. 

BY MR. GALIHER: 

Q. Do you notice the door in each of those photographs where your 
accident occurred? A. Yes. Here is a door, right here. There are 
tires over here, a rack of some kind, and this is the last door on that 
side, going down. That is the last door on that side. 

Q. Is that the situation as it was the day of your accident? A. I 
would say, yes. The cars were parked in there, you see. There was an 
opening, you know, on a level with this door, and the cars were parked 
right up to there, and this space was open. 

Q. And was there a tire rack there at the time of your accident, 
as you see? A. Yes, a tire rack, something was over there, and there 
was something to the right side there, a booth of some sort. 

Q. A telephone booth? A. Well, a telephone booth. 
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20 Q. Do you notice that in those photographs ? A. I notice that right 
now, yes, very, very clearly, see, and there is the very door I went 
down. 

Q. You will notice those photographs were taken about six days 
after your accident, and I don't want to indicate to you that they were 
taken on the day of your accident, but would you tell us if the automobile 
or automobiles which you see in that photograph are in the same position 
as the automobiles were that you have mentioned on the occasion of your 
visit to the gas station the day of the accident? A. I could not answer 
that. They were parked in that space, and that is all I know. 

Q. Do you see a clock in those photographs? A. Yes, I do now. 

Q. Do you see an entranceway underneath the clock. There is 
merchandise inside the room, right through there? A. I see that now, 
yes. 

Q. Now, Mrs. Beavers, isn't that the only place that you were 
told to go to on that day and that the lady's room was inside that door, 
to the left? A. You mean that I was shown to this door ? 

Q. No, ma'am. I mean you were directed to it? A. No, positively 
not. Why would I enter here ? 

Q. Did you have your purse with you at the time ? A. Yes. 

21 Q. Did you have any money in your purse at that time? A. Oh, I 
don't about that. I wasn't down there with no money, but when I entered 
this door — 

THE COURT: No; wait. Just answer his questions. What is the 
next question ? 

BY MR. GALIHER: 

Q. Mrs. Beavers, you say that this gentlemen, when you asked 
him where the lady's room was, he lead you over to that door that you 
have indicated in those photographs ? A. Yes, I followed him. Come 
here, I will show you. 

Q. Now, this door — would you mind turning around this way for 
a moment? May I assist you? Now, the door had the knob on the other 
side, did it not, the one where the accident happened? A. I think it had 




it on that side, on the right side. 

Q. I think you will notice that in the photograph here. I want to 
make sure that is your recollection. A. Yes; the right side of it. 

Q. Now, you say that this gentlemen walked over to this door in 
this space between the tire rack and the telephone booth? A. Yes. 

Q. And he turned the knob about like this? A. He twisted it. 

Q. He twisted the knob? A. Yes. 

22 Q. Then what did he say to you? A. Go ahead. That indicated 
that the door was not locked, see, and I could go ahead and use it. 

Q. And where were you at that time ? When he was in this position ? 
A. As close as 1 am to you, just as close as I am to you. We were stand¬ 
ing right together, and he twisted the knob and said: Go ahead. 

Q. Would you say that if this is the position that that door was in, 
that you might have been right here? A. Yes. 

Q. Or right here, for example? A. Mr. Richardson was standing 
on that side of me, too, see. I was up further. He would be over to this 
side, and I was as close as I am to you. 

Q. Now, would you place me as where Mr. Richardson was? I 
will stand anywhere you say. A. Stand on that side. 

Q. Right here? A. Yes, and he twisted the knob and said: Go 
ahead. 

Q. And was he about in this position, about even with the door sill 
or door jamb, right here? A. Yes, he was right on the level there and 
right on that door knob, see. 

23 Q. And he jiggled the door? A. He twisted the knob and said, Go 
ahead. 

Q. And said go ahead ? A. Yes. 

Q. What did he do then, Mrs. Beavers? A. He left, I suppose. 

He went on his way. I don’t know which way the man went, but I know 
which way I went. I know where I went. I went to the bottom of those 
cement steps. 

Q. Well, did he stand there while you — A. I could not tell you. 


that. 
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Q. While you went ahead through the door? A. I could not tell you. 

MR. BORCHARDT: Talk a little louder, please. 

THE WITNESS: I don't think that Mr. Richardson knew that I was 
at the bottom of them. I don't think he knew I had fell. I think he went 
out some place. 

BY MR. GAUHER: 

Q. You went right through the door just as soon as he jiggled it 
and said: Go ahead? A. He went right on. He passed right on; yes. 

Q. How much time elapsed from the time he jiggled the door and 
said, through here, and when the accident happened? A. How much time 
would it take me to step in there and go down? Now, I don't know the 
minutes. 

Q. It happened very quickly? A. Oh, very, very quickly. If you 
24 open that door and step in there and you have no level floor, you positively 
go into the ground, where I went. 

Q. Now, were you standing directly in front of the door as he 
jiggled it, about like this ? A. That I don't know. I was standing close 
to this man as he opened the door and said: Go ahead. 

Q. Mrs. Beavers, didn't you notice a sign on that door at that 
moment in letters which were two inches high and eighteen inches to two 
feet across which said, Employees Only, on it? A. I did not. If I had 
of noticed that, do you think I would have entered the place, gone in the 
place, when it says you can't go in it? Iam not blind. 

Q. Not even if he jiggled the door, you would not have gone in? A. 

I wouldn't have gone in there. 

Q. May I assist you back to the stand? A. Yes, you certainly can. 
Okay, thank you. 

Q. Now, Mrs. Beavers, do you remember a representative of the 
service station coming to the hospital to see you? I think it was the day 
after the accident. A. I remember a man being in there in the morning, 
see, early in the morning, in the morning early, and I didn't know who he 
was. I didn't know it was a representative or who he was. 


* * * 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,194 


LILLIAN E. BEAVERS, 


v. 


Appellant, 


HARRY A. SWAGART, SR., ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Appellant entered appellees' premises only for the purpose of 
using the ladies' room and not for the purpose of buying gas. She and 
her husband had parked their automobile somewhere on 12th Street and 
were walking on E Street toward Swing's Coffee Shop at the time she 
entered the gas station. (J.A. p. 16-17) The station was brightly 
lighted. (J.A. 19) The person who directed her to the door where the 
accident occurred was in working clothes; he was coming toward appel¬ 
lant, muffling his overcoat around his neck as if he were going out; 
appellant later agreed he was wearing a very beautiful overcoat and a 
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fedora hat (J. A. p. 15); appellant raised her finger, asked for the ladies 1 
room and this man took her back to the door where the accident occurred 
(J. A. p. 11). The name of the man was later given to her by her attor¬ 
ney. She never knew his name (J.A. p. 13). At the conclusion of appel¬ 
lant’s testimony the trial judge granted appellees’ motion to strike from 
the record all testimony concerning the name of the person who appellant 
testified had directed her and all references to the name of Raymond 
Richardson ( R. 54). 


SUMMARY OF ARGUMENT 

Appellant was at best a bare licensee when she went upon appellees’ 
premises and took the premises as they were. There was a complete 
lack of identity of the person alleged to have escorted her to the door 
where the accident occurred and no showing that that person was an em¬ 
ployee or representative of appellees. Appellant failed to establish a 
prima facie case and the lower court properly directed a verdict for 
appellees. 


ARGUMENT 

1. The unknown person was not shown to be an employee of 
appellees . 

Appellees will concede that if the person who allegedly directed 
appellant was shown to be an employee of appellees that a prima facie 
case was made out. However, the testimony of appellant which was the 
only testimony on the subject was completely devoid of any such showing 
and the identity of the person appellant talked to could only be determined 
by the use of surmise and conjecture. 

The corner of 12th and E Streets, N.W., is one that all of us are 
familiar with, a busy well-traveled downtown location. During the course 
of the average day probably many persons traveling on 12th Street take a 
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short cut through the service station, to reach E Street and the converse 
is undoubtedly likewise true. Some of these, employed in the area or 
not, may wear working clothes over which is worn an overcoat and fedora 
hat. Or it is just as likely that the unknown man may have been a customer 
whose car was receiving service. The fact that one of these unknown per¬ 
sons may have undertaken to find a ladies* room for appellant which was 
not shown to have been located on the other side of the door where the 
accident occurred does not make appellees responsible or liable. Certain¬ 
ly, the dress of the unknown man did not show him to be an employee nor 
did the one word M yes" which he allegedly used establish employment. The 
actions of the man could have been those of one anxious to help a lady in 
need. 

Appellant bases her identification upon two things. First, she 
argues that since the name of Raymond Leon Richardson was contained 
in a letter from appellees* counsel to appellant* s attorney setting forth 
the names and addresses of appellees* employees on the day of the acci¬ 
dent, that this admitted the relationship of principal and agent of each of 
the named individuals. Appellant then argues that Raymond Leon Richard¬ 
son who is listed escorted plaintiff to the door. There is not only no show¬ 
ing in the record as to which of the listed employees was on duty at the 
time of the accident, but no showing that Richardson was the person 
involved. 

Secondly, appellant contends that because of the corss-examination 
of appellant (J. A. p. 13) that the name of Richardson should have been 
permitted to stand. Appellees* counsel did not inject this name into the 
proceedings at this point or later as contended. The name of Richardson 
was brought up and referred to by appellant herself each time and appel¬ 
lants only basis for doing so was hearsay information furnished her by 
her counsel. 

There was a complete lack of identification here and the trial judge 
very properly struck from the record any and all references made by 


appellant to Richardson. 


2. Appellant failed to establish a prima facie case. 

It was required of appellant that she establish her status while on 
appellees’ premises, the duty owed to her and the violation of that duty. 

Outside of claiming that she was lawfully on the premises, nowhere 
does appellant in her brief take a position as to her legal status at the 
time she came upon the premises. She would argue that whether she was 
an "invitee”, a "licensee by invitation" or a "bare licensee" she was 
entitled to assume that appellees would exercise reasonable care for her 
safety and provide reasonably safe premises without any hidden hazards. 
This is clearly not the law and this court has sharply defined duties owed 
to invitees, licensees and trespassers. Firfer v. United States, 93 U.S. 
App. D.C. 216, 208 F(2d) 524. 

The appellant here did not come upon the premises for the purpose 
of there carrying on a transaction for the benefit of both parties or for 
the benefit of appellees alone and therefore she was not an invitee. Arthur 
v. Standard Engineering Co ., 89 U.S. App. D.C. 399, 193 F(2d) 903, 
cert, denied, 343 U.S 964, 72 S. Ct. 1057. 

She was not a licensee by invitation as there was no evidence here 
of any affirmative act or of appearances which would justify appellant in 
believing appellees had given consent to the entry of appellant on the pre¬ 
mises. Gleason v. Academy of the Holy Cross , 83 U.S. App. D.C. 253 
168 F(2d) 561. 

Appellant was rather a bare licensee at best here who was on the 
premises by mere sufferance or acquiescence of appellees. No one con¬ 
nected with appellees’ business so far as the record shows even saw her 
until after the accident. The only duty of appellees here was to refrain 
from wanton injury and not to knowingly permit appellant to run upon a 
hidden peril or a hidden engine of destruction. Firfer, supra, and 
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decisions cited therein. No contention has been made here that appel¬ 
lant’s injuries were due to an intention to do harm and certainly the door 
does not qualify as a hidden peril or hidden engine of destruction; Firfer, 
supra. Appellant was on strange premises. She had no right on the 
basis of the record here to go to the part of the premises that she went 
to and she took the risk of dangers natural to the place which could be 
avoided by proper care. Her testimony indicates a complete lack of care 
for her own safety, a requirement placed upon her by the law. 

Appellant argues that this case is similar to Swagart v. Bleecker , 

_U.S. App. D.C. _, No. 12,587, decided by this court November 10 

1955, which involved a subsequent accident at the same service station. 

This is not a fact. In the other case, the plaintiff entered the premises 
in the automobile of a friend who claimed he was seeking service to his 
car. Here, appellant entered only to use the ladies’ room There the 
attendant who allegedly erroneously directed her to this same door beyond 
which there was no ladies’ room, was in charge of the premises. Here 
there was no identification of the person who allegedly directed appellant. 
Not only the facts, but the plaintiff’s legal status there was entirely dif¬ 
ferent from that here. 

None of the other cases cited by appellant are either analogous or 
supportive of her pos it ion. 

It is unfortunate that appellant was injured, but in order to recover 
for her injuries she was required to fulfill certain fundamental require¬ 
ments. Since she was only a bare licensee she was required to show that 
an employee of appellees’ took her to the door where the accident occurred. 
This she failed to do. Appellees would not be responsible for the act of a 
stranger or for injuries received as a result of the visit of a licensee to 
a part of premises to which she had no right to go. 
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CONCLUSION 

w 

The trial court properly directed a verdict for appellees and that ^ 

decision should be affirmed. * 


Respectfully submitted, 

Richard W. Galiher 

Julian H. Reis 

William E. Stewart, Jr. 

820 Woodward Building 
Washington, D. C. 

Attorneys for Appellees 
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United States (Smart at Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 
— 
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Harry A. Swagabt, Jr., Donald E. Swagabt, and 
William R. Manning, appellants 

i 

v. 

Alma N. Bleecker, a/k/a Anderson, appellee 

i 

■ i 

I 

i 

Appeal from the United States District Court 
for the District of Columbia 


Decided November 10, 1955 

* i 

Mr. Richard W. Gaither, with whom Messrs. Julian H. 
Reis and William E. Stewart, Jr., were on the brief, for 
appellants. 

Mr. Alvin L. Newmyer, with whom Messrs. David G. 
Bress and Howard W. Vesey were on the brief, for ap¬ 
pellee. 

Before Edgerton, Chief Judge, and Prettyman and 
Wilbur K. Miller, Circuit Judges. 

Per Curiam: The defendant appeals from a judgment 
for the plaintiff in an action for personal injuries paused 
by falling down a flight of stairs in the defendant’s serv¬ 
ice station. The jury was correctly instructed apd the 
evidence supports the verdict. 

Affirmed. 
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For The pistrict Of Columbia Circuit 


No. 13,194 


LILLIAN E. BEAVERS, 


Appellant 

y. 

HARRY A. SWAGART, SR., ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


The Brief for Appellees contains certain statements and allegations 
requiring a reply thereto. 

I. REFERENCES TO THE NAME OF RAYMOND 

RICHARDSON 

Under the stipulation entered herein it will be observed that, at the 
conclusion of plaintiffs testimony, n the defendants made a motion to strike 
from the record the testimony of the plaintiff concerning the name of the 
person as given, Raymond Richardson, whom she claimed to have talked 
with on the defendants 1 premises prior to her accident, on the ground that 
she stated that information as to his name was what her attorney, Mr. 
Borchardt, had given her; and that said motion was granted by the court, 
and said testimony stricken from the record." 
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However, the Court did not direct that "all references" to the name 
of Raymond Richardson be stricken, as stated in Brief for Appellees, 
which naturally would include plaintiffs Exhibit 5, set out on pages 7 and 
8 of appellant's brief, and references to Raymond Richardson by coun¬ 
sel for defendants in his cross examination of plaintiff, appellant herein, 
as follows (J.A. p. 13): 

"Q. Now, Mrs. Beavers, how old a man would you say this 
man was that you talked to in the station ? 

A. You mean, Raymond Richardson ? 

Q. Yes, Ma’am. 

A. Around about 30 maybe, 30 or 35. I am not a good 
judge of ages, and the thing was done so quick. It was 
done so quick I don’t know how you fellows expect me to 
get every little detail like that down." 

If, by stretch of imagination, the Court’s ruling did include the above, 
prejudicial error of the Trial Court is quite apparent. , 

Then too, the Court’s ruling as to the exclusion of the name "Ray¬ 
mond Richardson", in nowise affected the evidence contained in plaintiffs 
Exhibit No. 5 set out in appellant’s brief, as above statecj, wherein counsel 
for defendants specifically alleged that RAYMOND LEON RICHARDSON 
was "employed by the defendants and known to have been working at the 
gas station where the accident occurred, on the day of the accident." 

H. APPELLEES’ ERRONEOUS CONTENTION AS TO 
"COMPLETE LACK OF IDENTITY" 

On page 2 of Brief for Appellees the following erroneous allegation 
is made: "There was a complete lack of identity of the person who was 
said to have escorted her (appellant) to the door where accident occurred". 
A review of the record, as referred to in Brief for Appellant (pages 6 and 
7) definitely refutes this allegation. Further, as set forth in the Brief 
for Appellant, the jury should have been permitted to pass on the 


3 


sufficiency of the evidence as to the identity and description of the work¬ 
man, who escorted appellant to the door she entered. 

As heretofore stated, the record shows that about noon on the day 
of the accident, the appellant inquired of a workman on the ground floor 
of the service station as to the location of the Ladies Rest Room on the 
premises and that this workman ’’was THE ONLY PERSON on the ground 
level of the service station at the time" and that this workman escorted 
her to a certain door on the ground floor, which was explained to her as 
leading to the Ladies Rest Room (J. A. pp. 9, 10, 11), all of which evi¬ 
dence was for the consideration of the jury. 

m. APPELLEES 1 ERRONEOUS STATEMENT AS TO SERVICE 
STATION BEING USED BY PUBLIC AS A SHORTCUT 

On pages 2 and 3 of Brief for Appellees, the following erroneous 
statement is made: 

"During the course of the average day probably many 
persons traveling on 12th Street take a shortcut through the 
service station, to reach E Street and the converse is un¬ 
doubtedly likewise true. Some of these, employed in the 
area or not, may wear working clothes over which is worn 
an overcoat and fedora hat." 

There is absolutely nothing in the record justifying this statement, 
and in fact it is incorrect. 

IV. EVIDENCE, WHICH JURY HAD A RIGHT TO PASS ON, 

MADE A PRIMA FACIE CASE 

In Brief for Appellees, on page 2, the following statement is made: 

"Appellees will concede that if the person who al¬ 
legedly directed appellant was shown to be an employee 
of appellees that a prima facie case was made out." 


Even if we assume that the Trial Court was justified in excluding 
plaintiffs testimony as to the name of the person who escorted her to the 
door she entered, preceding the accident (which of course we do not), a 
prima facie case was made out, and there certainly was sufficient un¬ 
refuted evidence for the jury to pass on (Brief for Appellant, pages 6- 
11 ). 

Respectfully submitted, 

MARCUS BORCHARDT 

423 Homer Building 

Washington, D. C. 

Attorney for Appellant 


1871-13-50 









